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STATEMENT. 

Fach of the claimants severally filed with the Ref- 
eree in Bankruptcy a petition for an order directing 
the Trustee to deliver to such petitioner certain se- 
curities which it was alleged, were in the Trustee’s 
possession, or in the event the securities could not be 
delivered, due to a sale having been made, for an order 
requiring the Trustee to pay to the several petitioners 
the amount realized from any such securities so sold. 
None of the securities in question ever came into the 
hands of the Trustee, but from the stipulated facts it 
appears that some securities, similar to those claimed 
by petitioners, were, on August 3, 1921, in the pos- 
session of I. F. Hutton & Company, of New York, 
the correspondent broker for the Bankrupt. On Au- 
gust 3, 1921, a Receiver was appointed over the Bank- 
rupt, by the Superior Court of Spokane County, Wash- 
ington. At the time the Receiver was appointed, the 
Bankrupt had with Hutton & Company securities which 
were soon thereafter sold for $48,155.28. These securi- 
ties were regularly held by Hutton & Company as col- 
lateral to secure an indebtedness due from the Bank- 
rupt to it of $37,690.01. Immediately after the Re- 
ceiver was appointed he ordered Hutton & Company 
to sell the securities, which was done, the amount 
realized therefrom being $48,155.28, or $10,465.27 in 
excess of the indebtedness due Hutton & Company, 
and it is over this remainder that this contest is waged. 
It was stipulated that Hutton & Company, at the time 
the sales of the several securities were made, imme- 
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diately passed the amount received toward the liquida- 
tion of the indebtedness due it trom the Bankrupt 
and that the amount received from the remainder of 
the securities, after its debt was paid, was remitted 
mometne keceiver. 


On November 7, 1921, a petition in bankruptcy was 
filed against said Irving Whitehouse Company, and on 
Weceenmber ........--.. , 1921, an adjudication in bankruptcy 
fas made, and on January ........... , 1922, Respondent 
was elected Trustee for said Bankrupt. Some time 
later the Receiver, appointed by the State Court, turned 
over to Respondent the money and property remaining 
in such Receiver’s hands, and appellants seek through 
this proceeding to secure the entire $10,465.27 so 
transmitted by Hutton & Company to the Receiver, and 
which they claim finally came into the hands of Re- 
spondent. 

The securities, which were so held by Hutton & 
Company as collateral to its debt of $37,690.01, and 
which were sold, were so sold on the dates and for 


fxeramounts as follows (Ir. -..........- Ne 
1921 Die Cie 
Aug. 3 Amount due from 
Beaker tpt i..c2.20.0: $37,690.01 
fies. International Nickel.. 10.14 $ 1,384.00 
feo) Loews Theatre.......... 1@i23 1,156.00 
_ International Nickel.. 10.24 2,718.00 
International Nickel.. HOLES 342.85 
Meaillvs “Overland........ 10.53 654.00 
ee New Cornelia............ 10rS5 400.42 
Ganda Copper: s....:-: 10s6 341.00 


Gamada Copper ........ 10.56 292,00) 


(X) 


(X) 


Canada -Copmensss 
Middle States Oil...... 
General Electric.......... 
Cairo: Deseactcm as 
General Asphalt 
Midvale Steel 2] 
Midwest (or Stand- 

ard, Oil-ot [md 222 
Dennys Oia eee 
ID erty s C)i lero ee 
Silver King of Ari- 

AOA ee en 
Anglo American Oil... 
Mexican Petroleum... 
Kennicott Copper...... 
Missour Racine Pid 
Northern Pacific Ry. 
WSS ib bers. se 
ACC Oiler 
General Motor. 2 
Tienes les @ ieee 
Piilericaiim Gatien ee 
American’ Sugar-... 
Cuban American 

Sula 
Citi sCoppenec 
Great Northern Ore. 
Sears Roebuck Scrip-- 
Studebaker a eseae me 
VWallys @venland 222 
St. deal iG ees 
Centhalizeather.. 
Middle States Oil... 
Columbia Grapha- 

(UOC: 21-42 Sears 
Transcontinental Oil 
AullaseC hia limens ess 
Cline 62s oa 
SteePaul 4 Soe 
Sears Iernielke 
Pennsylvania Pete B 
WS sb ood... ween 
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10.56 


11.00 


11.00 


11.00 
11.00 
11.00 


11.04 
11.06 
11.06 


11.08 
He) 
e277 
THe27, 
N27 
ee 
IE) 
27 
ANCA 
127 
27 
27 


lez 7, 
E27 
fl 27 
11.36 
11.47 
11.47 
11.47 
11.47 
IES 3 


12-03 
Wz 
Wait ak 
W4e)i6) 
WA) 
12°27 
228 
12.28 


8.16 
5/30 
3,290.41 
488.02. 
2,03025 
147.38 


3,094.96 
10.96 
[8,92 


0G 
44.71 
1,055.61 
424.01 
1,198.05 
2,290.88 
725.34 
143.84 
301.80 
Wasi 
263.10 
1,849.68 


241.42 
344.39 
2) hee 
586.50 
337.34 
202.26 
414.35 
658.70 

27.05 


46.69 
375.90) 
623.70 
7 3/7 
769.69 
974.03 
208.88 
254.03 


(X) 


(X) 


ranted Paci .:.....-22 
Cinna Copper... 22 
ireene. © amiatied......::. 
Cemeral Motor .22..... 
Rennsyivania Ky... 
Nee loeeeer Wt OWe.....222.ccs 
renal Wiitch.....2:.-...... 
Chesapeake & Ohio... 
Can American Pete B 
General Electric.......... 
Pullman Company.....- 
Ceiaill tOres- 2-28 2 oe... 
6S C1 eee ee 
Westinghouse I] e c- 
(Chie, <i ee 
Chicago Rock Island 
Pullman Company....-- 
TouBalanees:. 


Balance brot. down.... 
le(utco ©)) |e 
SHG 2) 
IiM@nutana Power......-- 
American Hide & 
Weatier 2... 2ennccocee 
moiliienme Iy..-- co... 
Sime aul Com... 
pony Ieee. © c.-- ec acces 
S55 a1 eee 
piandard Orlot N, J. 
Cont, eee 
Petkere am beet 
S08 Oar eee 
international | ¢) 
Sales & Eng. 6- 
O22) eee 
Certainteed Products 
Commerce, American 
SID) Sate eee 
United Smelting Pfd. 


12.28 119/46 
12.29 382.04 
12.41 413.70 
12.42 636.85 
12.49 367.05 
12.49 139.35 
12.49 762.63 
12.49 556.85 
1.02 3.04 
1.02 128 
ins 754.48 
1.50 132.94 
1.51 655.35 
1.55 479.36 
1.55 esi 
2.06 1,582.02 
$ 1,196.01 
6 38,886.02 
1,196.01 
ZV 9.16 
227 612.15 
2.39 891.20 
2.40 760.28 
2.43 196.85 
2.50 404.03 
2,250.09 
29 
677.25 
10.21 146.93 
LikiG este 2 
11.54 539.00 
2.52 99,52 
10.30 e318 


Aus. 9 libby. =. 11.39 24.98 
Buc Os Stellivadia ne 12.43 418.10 
Aug. 16 “Standand = @ileonseeee 10.19 536.93 


To Balance Account.. $10,465.27 


In order to illustrate the situation better we have 
re-arranged the securities in the order of the date of 
the sales. The securities claimed by claimant are in- 
dicated thus: (X). 


It is respondent’s contention that none of the securi- 
ties in which appellants were interested survived, and 
that in any event, they were entitled to no relief in 
excess of that granted by the order of the District 
Court. This order allowed claimants the value of the 
security of the same kind held by Hutton & Company 
om August 3, 1921, aiter deducting thereirom tempus 
rata part of the indebtedness due Hutton & Company, 
for which the security was held as collateral, first ap- 
plying on this indebtedness the amount realized by 
Hutton & Company from those securities with Hutton 
& Company in which no customer was _ interested, 
amounting to $1414.00 The theory of the order of 
the District Court was that while the petition in bank- 
ruptcy was not filed until November 7, 1921, yet for 
_ the purpose of determining the survival of securities, 
the condition as it existed at the time of the appoint- 
ment of the State Court Receiver should be adopted. 


Ttis respondent’s further contention that should this 
court not agree with the order of the District Court, 
that none of the securities claimed by the claimants sur- 
vived, with the possible exception of 3-4th’s interest in 
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the American Hide and Leather stock claimed by ap- 
pellant Charles Theis and the International ‘Telephone 
Sales and Engineering 6-1924, claimed by 'T. S. Lane, 
and that none of claimants outside of Theis and Lane 
are entitled to any relief under this last theory. ‘lhe 
reason why Theis would only be entitled to a 3-4th’s 
interest in the American Hide and Leather stock, is 
that the Bankrupt should have been holding for said 
Theis 30 shares of said stock and for one Flagner 10 
shares of the stock and Theis could not claim more 
than his proportion of such stock, or 3-4th’s. 

These securities which were held by I. F. Hutton 
& Company, were so held as the property of the Bank- 
rupt. Hutton & Company did not know any of claim- 
ants in the transaction, or that they had, or claimed, 
any interest in such securities. To a large extent they 
were purchased for the Bankrupt on its order, or were 
securities which had been deposited with it by the 
Bankrupt, bearing proper endorsements. None of the 
securities were in any manner traced by claimants, ex- 
cept to the extent of showing that the Bankrupt should 
have held for their account a certain amount of such 
securities, and that the Bankrupt had no similar securi- 
ties, except those with Hutton & Company. 

Some of the claimants prior to August 3, 1921, had 
paid in full for the securities which they had pur- 
chased, and in some cases the debit balance of some 
of the claimants had been changed into a credit bal- 
ance, through the conversion and sale by the Bank- 
rupt of certain of the securitics in which such claim- 


ants were interested. 
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The situation of claimant was not dissimilar from 
that of nearly all of the other creditors of the Bank- 
rupt. The Bankrupt, at the time the Receiver was ap- 
pointed was indebted in the sum of $211,098.27, as the 
result of purchases made by customers from it of se- 
curities, which the Bankrupt was to, and did, purchase 
for the customer through Hutton & Company, but 
which securities were converted by the Bankrupt. 


“As the result of these transactions, ‘omeiite 
aforesaid date’ (August 3, 1921), “Irving White- 
house Company was indebted to its customers who 
were dealing in Ivastern stocks and bonds through 
Hutton & Company, either on marginal or cash 
basis, in the sum of $211,098.27, computed on the 
basis of what the securities would have been 
worthnpon said 7wieust 3, 1921 (lien ) 

“Most of the said claims, amounting to 
$211,098.27 were due to the fact that the Bank- 
rupt had been paid the purchase price in certain 
instances in full for the purchase of the securi- 
ties through tlutton & Company, which the Bank- 
rupt did not deliver, or that the claimant had or- 
dered on margin to be purchased through Hut- 
ton & Company, stocks or other securities and 
had put up collateral in the way of stocks or 
bonds with the Bankrupt, which the Bankrupt 
either sold or deposited with Hutton & Company 
as collateral for its account and such secupiiies 
were sold by Hutton & Company and no account- 


ine had withetie cistonien. (iy lt seam ) 


All of these securities held by Hutton & Company 
for the Bankrupts on August 3, 1921 as shown above 
were the property of the customers of the Bankrupt 
except as follows: 


s) 


“Of all the securities above listed, Irving White- 
house Company owned only the following, which 
sold at the price set below.” 


moval Wutch 422222 $ 762.63 

Meimercan Can Company... 263,10) 

Omliansecontinental Oil 22 2 Se) 

peomeanadian Copper .....-.22.2e 7? 
SiG ellie ee $1,414.00 


“The rest belonging to customers of Irving 
Whitehouse Company, by far the greater amount 
being the property of marginal dealers.” 


MOTION TO DISMISS APPEAL. 


Respondent questions the jurisdiction of the Court 
and moves that the appeal of the appellants Stanley 
Hodgman, Mabel Connor and Alexander Stephens be 
dismissed, for the reason that the amount involved is 
less than the jurisdictional amount, as provided by 
pec. 25a of the Bankruptcy Act. 


Appellants seek to have the order made by the Dis- 
trict Court reviewed both, by petition to revise, and by 
appeal. If appeal is the proper remedy, then we take 
it relief cannot be afforded by a petition to revise. 
Likewise, if an appeal is the proper remedy, the amount 
involved must be $500.00 or more. 


While the appeal has been taken by all of the ap- 
pellants jointly, yet there were separate petitions for 
each of the appellants, and a joint order was made 
covering the claims of all of the appellants, as a mat- 
ter of convenience only, and it would seem to be mani- 


10 
4 
fest that jurisdiction cannot be conferred through the 
taking of a joint appeal, where otherwise there would 
not be the necessary jurisdictional amount. 


On the question of whether the proper method for 
the purpose of obtaiming a review is by petition to re- 
vise, or an appeal, the Circuit Courts of Appealiane: 
apparently, hopelessly divided. Thus, in Re Pierson, 
233 Fed. (2nd Cireuit), 519) it was held in 1OUGstilian 
the proper remedy was by petition to revise, while the 
same Court in ke B. Solomon & Co., 268 Fed. 108, in 
1920 held that the proper remedy was by appeal. The 
Supreme Court of the United States, ii we constr 
the decisions properly, holds that the remedy is by ap- 
peal. 


In the Matter of Loviwg, 224 U. S. 183 (36 
dy 25). 

Coder vs, A¥is, 213 U.S. 223 (53 . Rd 

Hewit vs. Berlin Alachine Works, 194 U. S. 296 
(sy inde 986) 


BRIEKF OF ARGUMENT. 


1. Claimants have no superior equity to the fund 
in controversy, over the other customers of the Bank- 
rupt who owned the remainder of the securities with 
E. F. Hutton & Company, aggregating in value 
$46,741.28. 


2. There is no distinction between the equities of 
a marginal and cash dealer. 
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in re J. C. Wilson & Co., 252 Fed. 631 (649, 
650, 651-654) ; 


In re Mason, 282 Fed. (9th Cir.), 202. 


3. In cases of this kind, the first essential always 
is that the claimant shall be able to trace his securi- 
ties, or the proceeds. 


Senuyion vs. Littlefield, 232 U. S. 707 (58 L. 
Ed. 807); 


Were Brown, 193 Fed. (2nd Cir.) 24; 
ieee. I ilson G Co, 252 ed 631 (652) . 
Tiere Mason, 282 Fed. (9th Cir.) 202. 


4. Claimants could not obtain relief, on the theory 
of unjust enrichment, since practically all of the credi- 
tors of the Bankrupt are in the same position. How- 
ever, the doctrine of unjust enrichment is not recog- 
nized in this circuit. 

Spokane County vs. First Nat. Bank, 68 Fed. 
979; 

Columbia Digger Co. vs. Rector, 215 Fed. 618 
(630) ; 


Titlow vs. McCormick, 236 Fed. 209 (214); 
U. S. Nat. Bank of Centralia vs. City of Cen- 
tralia, 240 Fed. 93 (95); 


In re Morris Bros. 282 Fed. 670; 
In re J. C. Wilson & Co., 252 Fed. 631 (640- 
642). 


5. The only possible theory, for affording any of 
the claimants, other than Theis and Lane, any relief 
in this proceeding, is the rule of co-suretyship or joint 
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adventurers. In re Toole, 2/4 Ked) (Znd Cir jmgo7— 


6. Claimants must prevail, if at all, on the strength 
of their title, and not on the weakness of the title of 
the Trustee. However, where any customer of the 
Bankrupt elected to claim as a general creditor for his 
securities converted, instead of reclaiming the securi- 
ties, or their proceeds, the title to such securities would 
become vested in the Trustee for the benefit of the 
general creditors to be distributed in the way of divi- 
dends. Claimants’ share can not be increased diese 
any failure of the other customers to make claim. 


initre Paeison, 233 Wed, (2nd Cir, pole 

inere Piomson, 2338 Hed. (2nd Cir.) z- 

love J. C. Wilson G& Co., 252 Fed. 631 (G30mand 
O23) 

In re Archer, Harvey & Co., 289 Fed. 269. 


7. The 1910 amendment to Section 47 of the Bank- 
ruptcy Act specifically provides for cases of this kind 
and the ‘'rustee does not now stand in the shoes of 
the Bankrupt. 


Pacific State Bank vs. Coats, 205 Fed. (9th 
(Cie) TONS 


ARGUMENT. 


Briefly stated the situation is this: None of the se- 
curities or the proceeds realized therefrom, in which 
any of the claimants were interested, survived on No- 
vember 7, 1921, with the possible exception of the pro- 


13 
ceeds of certain securities in which claimants Theis 
emdmieane, “were interested, unless for the purpose of 
determining such survival the condition as it existed 
peeeict), 1921, the date when the receiver was ap- 
pointed, be accepted. Prior to the filing of the petition 
Mimoamkriptcy, all of these securities, with the excep- 
tion of the ones in which Theis and Lane were inter- 
ested, had been rightfully sold by the pledgee, Kk. F. 
Hutton & Company, and the proceeds rightfully ap- 
plied toward the satisfaction of the indebtedness due 
Hutton & Company, for which said securities stood 
pledged. If, however, for the purpose of working out 
some equity in favor of the claimants, ovher than ‘Thos 
and Lane, the condition which existed more than three 
months prior to the filing of the petition in bankruptcy 
be accepted, we find the following condition: At that 
time the bankrupt owed its customers, including claim- 
ants, $211,098.27, under conditions which created 
equities in favor of such customers equal to that o1 
claimants, with the exception that as to part oi stich 
amount of $211,098.27 no securities of a similar nature 
to those in which some of the customers were in- 
terested still remained with Hutton & Company. How- 
ever, to the extent of $46,741.28 (the value of the se- 
curities with Hutton & Company, less securities to the 
amount of $1,414 in which the customers were not in- 
terested), the customers whose rights arise through the 
conversion of such securities have in every respect as 
high an equity as claimants. Assuming that claimants 
have traced their securities as of date August 3, 1921, 
then the securities of these other customers have like- 


14 ‘ 
wise been traced, and such securities were owned by 
such other customers. It follows that at the time the 
receiver was appointed by the State Court they were 
customers of the Bankrupt, for whom the Bankrupt 
should hold, and did hold, securities of the value of 
$46,741.28, and which securities were in the hands of 
Flutton & Company properly held as collateral for the 
indebtedness due trom the Bankrupt of $37,690.00. 
Hutton & Company had the absolute right to hold and 
sell these scecuriiies, so far as necessary for the satis- 
faction of its debt. When that debt was satisfied there 
remained securities, or the proceeds, amounting only to 
$10,465.27. The contention, therefore, of claimants is, 
that they should receive this fund which remained, to 
the exclusion oi the other customers of the Bankrupt, 
who owned the remainder of said securities of the 
vaiue of $46,741.28 held by Hutton & Company. That, 
due to the fact that such other customers have not 
made claim for a return of their securities, or the pro- 
ceeds, appellants should be permitted to take the entire 
fund. ‘lhe proposition can not be sustained on any 
legal principal, and to allow such claim would be most 


inequitable. 


When it came to the knowledge of any of the cus- 
tomers of the Bankrupt that a delivery of their securi- 
ties could not be made by the Bankrupt they had the 
right to one of two remedies: (1) to follow the pro- 
ceeds realized from the securities: (2) to have judg- 
ment against the Bankrupt for the value of the securi- 
ties converted. If they followed and reclaimed the 
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proceeds realized for their securities the account was 
balanced. If they chose to hold the Bankrupt for the 
conversion of their securities, the Bankrupt became 
their debtor to the extent of the value of such securi- 
ties, and the securities or their proceeds became the 
property of the Bankrupt. Adopting the last course 
would constituie the Bankrupt as an involuntary pur- 
chaser of the securities. Since Irving Whitehouse 
Company is now Bankrupt, the customer who did not 
seck to reclaim his securities, or their proceeds, but 
who claims as a general creditor, has no longer a right 
to reclaim his securities, or the proceeds, but must take 
as a general creditor through the distribution of the 
asseis of the Baikrupt. Such customer is vitally in- 
terested in this controversy since if claimants shouid 
Pgevoal, they have not only lost their right to reclaim 
tite sectirities, or their proceeds, but the very securi- 
ues, or iheir proceeds, which they surrendered for the 
purpose o1 augmenting the estate of the Bankrupt, ex- 
pecting to share in such securities, or their proceeds, as 
ee eta crediior, will have been taken for the pur- 
pose of bestowing same on claimants who at no time 
had any interest in such securities, or their proceeds. 
tated in another way claimants contention, in effect, is 
that had ail these other customers made claim to the 
feemeincs, in which they were interested, or the pro- 
ceeds, appellants would only have been entitled to have 
Received the amount realized from the securities in 
which they were interested, after deducting the pro 
rata part of the indebtedness to Hutton & Company, 
properly chargeable against their securities. Neverthe- 
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less since certain customers did not make claim for 
their securities, or the proceeds, claimants are entitlea 
to receive that part which otherwise would have gone 
to such other customers. 


The language of Judge Rose in re Archer, Harvey 
& Company, 289 Fed. (D. C.) 267 and which casems 
squarely in point on the merits of this case, is peculi- 
arly appropriate. | 


“The practical importance of having a fixed and 
unitorm rule in these cases is great. There is 
more frequent occasion to apply it in New York 
than anywhere else. ‘There is therefore more than 
the ordinary reason why a District Court should 
accept the view taken by the Circuit Court of Ap- 
peals of another circuit. Besides, much can be 
said for the essential fairness of the practice there 
prevailing. Under it, each claimant getsmaliiie 
which he is entitled. That something which might 
otherwise be taken for the exclusive use of ajmmal 
claimant aciualiy goes to all the creditors is really 
to the advantage of the petitioner, in that it in- 
creases the fund upon which he will be entitled to 
go for a dividend for so much of his claim as is 
unsecured. It is true that he has the right petone 
his securities can be called upon to contribute to 
the debt for which they were pledged, to require 
the application to that pledge of everything which 
belonged to the Bankrupt and which was pledged 
with the claimants. But, is there not more of 
theory than substance in the assumption that the 
unclaimed property must be treated as if it had 
been the Bankrupts’ at bankruptcy merely because 
another customer in like class with petitioner does 
not, after bankruptcy, claim what such other was 
entitled tor There would seem to be nothing to 
recommend it, except a certain formal logic which 
it has or seems to have. Moreover, is there any 
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reason why the courts should put a premium upon 
filing preferential claims? When made, they must 
Demnecpectcad ut. -as a mile, are mol the Superior 
rights so asserted almost always the result of aeci- 
dent or chance? In the long run, would not as 
high a degree of equity be worked out, if all the 
customers of the bankrupt brokers shared equally 
in their assets, and that, too, with infinitely less 
Doulle delay, and expense, ” 


Claimants apparently contend that they have some 
superior equity, due to the fact that: (1) some of 
them had paid in full for their securities at the time 
the receiver was appointed; (2) some on the theory 
that sufficient of their securities had been converted so 
as to turn their debit balance into a credit balance; (3) 
some on the theory that they had requested the Bank- 
rupt to procure and deliver their securities at once. In 
this, as shown by the stipulated facts, part of which 
is quoted above, they were not dissimilar to the other 
customers, except that claimants have made Claim for 
the proceeds of their claimed securities, while the other 


customers have not. 


Nor in fact is there any distinction between the 
rights of a marginal dealer and a cash dealer in cases 
of this kind. Both classes are the owners of the se- 
curities and entitled to reclaim same. ‘The fact that 
the marginal dealer owes something on his purchase 
affects the situation only to the extent, that he is re- 
quired to pay the balance of the purchase price before 


he receives his securities. 


In re J. C. Wilson & Co., 252 Fed. 631, on page 640 
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there is discussed the claim of one Rosenthal, who 
bought his stock and paid for it in cash. The broker 
failed to deliver, but deposited the stock with its cor- 
respondent broker, Harris, Winthrop & Co., as security 
for and in liquidation of the indebtedness due from the 
Bankrupt to its correspondent. ‘The contest was over 
the securities that were in the hands of Harris@ ya 
throp & Co. at the time the petition in bankruptcy was 
filed; Rosenthal’s securities were sold by Harris, Win- 
throp & Co., and the proceeds were applied toward the 
reduction of the indebtedness of the Bankrupt to it. 
Rosenthal contended that under these facts he was a 
class “A” claimant and entitled to a preferences=imemaa 
securities and funds remaining with Harris, Winthrop 
& Co. This contention was rejected and it was held 
that Rosenthal was but a general creditor. Ihevcoum 


Says: 


“The principle has been tersely stated in Mult- 
nomah County vs. Oregon Nat. Bank (C. C.) 61 
Fed. 912, as follows: ‘It is settled that a person 
may follow and reclaim his property, wrongfully 
appropriated by another, so long as he can find it. 
If its form has been changed, he may follow the 
substantial equivalent of his property, in whatever 
form. The property into which his own has been 
changed is impressed with a trust in his favor. 
But the great weight of authority is against any 
extension of the rule beyond this.’ ” 


Under the contention of appellant here, Rosenthal 
should have been entitled to have the value of his se- 
curities returned to him out of the fund realized from 
the sale of the other securities, because other property 
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should have been used, according to his claim, for the 
purpose of paying the indebtedness from Wilson & 
Company to Harris, Winthrop & Co., before resorting 
to the securities of Rosenthal. 


iroceeding further in the J. C. Wilson & Co. case, 
and in dealing with the Goodwin claim, the court more 
pointedly discusses the differences, if any, between a 
inarginal dealer and a cash dealer. ‘Thus at page 649 
it is said: 


“Once the basic propositions of the Bamford 
Case are accepted, it would be entirely illogical to 
hold that, in order to place a claimant in class A, 
the conversion of stock must per se amount to 
sufficient to wipe out the debit balance, without 
regard to the state of whole account between the 
customer and the broker. Such a distinction, how- 
ever, has been made by the master between, for 
instance, the Goodwin claim and the Patterson 
Claim in the case at bar. In the Patterson claim 
the conversion was sufficient per se to wipe out the 
debit balance, and the master therefore placed Pat- 
terson’s claim in Class A. But such cannot be the 
true test, either on principle or from the stand- 
point of fair and equitable consideration, based 
on the practical conduct of business of this kind. 
The true inquiry should be to ascertain whether, 
after and as a result of the conversion, the cus- 
tomer would have a credit balance in his favor on 
the whole account, or a debit balance. \f he would 
have a credit balance, he could take courses (2) or 
(yh above amemtiomed; i. €., either 16 recover ins 
securities by paying his debit balance or to obtain 
the net proceeds by ordering the securities sold. 
If, on the other hund, as the result of the conver- 
sion, there would nevertheless be a net debit bal- 
ance agaist the customer; theu, if the securities 
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were sold, he would still remain the debtor of the 
broker, or, if he paid his debit balance, he would 
nevertheless be out of pocket when the broker de- 
livered the securitics to him. 


Lastly, in this connection, it is urged that mar- 
gin customers are on a different basis from those 
who have paid for their securities outright. There 
is no logical ground for this distinction. The mar- 
gin customer is the owner of the securities which 
the broker is carrying for him, and they become 
his absolutely the moment he pays any amount out- 
standing against him. ‘The broker, it is true, may 
not hypothecate the securities of the outright own- 
er, and may hypothecate those of the margin cus- 
tomer; but he has no right to convert to his own 
use the Securities of the marein customernmana 
when he does so the results follow which are 
pointed out in Ix parte Bamford. This rule ap- 
plies where there 1s a conversion of any of the se- 
curitics originally rightfully hypothecated.” (Ital- 
ics ours.) 


At page 650 the court says: 


“Second: \here securities are hypothecated 
without authority, or though hypothecated with 
authority, are in part subsequently converted, the 
securities remaining stand on equal equities, pro- 
vided that, as the result of the conversion of se- 
curities originally rightfully hypothecated, the re- 
statement of the whole account shows a credit bal- 
ance in favor of the customer.” (Italics ours.) 


At pages 651 to 654 the same question is again dealt 
with, and the added contention that appellant’s se- 
curities should have been sold last. The court says: 


« * * * The master found that English had 
traced his 100 shares of stock, and awarded to him 
a lien in class A for $1,561.90. This conclusion 
of the master was based upon the theory that Eng- 
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lish had a claim superior to those of the margin 
traders. In other words, as Wilson owed only 900 
shares of this stock to cash customers, and had on 
hand with Harris 1,940 shares, the master has 
awarded in full to the cash customers, and it would 
follow from this holding that margin customers 
who had traced, under Gorman vs. Littlefield and 
Duel vs. Hollins, would receive valy their promata 
of the remaining shares * 


“This view of the master follows a rather im- 
genious argument, which carries the theory of pre- 
sumptive restoration to its ultimate limit. The 
theory now pressed is that it must be presumed 
that when the stock broker, for his own purposes, 
was converting Ray Consolidated, he converted 
those shares belonging to margin customers, be- 
cause he owed the cash customers the highest duty 
not to deal wrongfully with their securities. ‘The 
diticulty with this theory, as I see it, is that it 
confuses tracing with priority. Preliminarily, it 
inay be stated that, where a claimant has traced 
by certificate number, or, under Gorman ys. Little- 
field, where there is no other claimant for the 
same kind of stock, such clainiant so tracing is en- 
titled to all of that stock represented either by the 
identical certificate number or by the same kind of 
stock ‘in the box’ of the bankrupt, as the case may 
be. Whether such a claimant shall be then placed 
meeliss 4 or 6 depends upon the character of the 


equity of that claimant as developed by the facts 
«6 


“At this point it is urged that it must be pre- 
sumed that he selected the stock of the margin 
customer for the purpose of converting it, leaving 
untouched the stock of the cash customer. The 
difficulty. with this theory is that the stockbroker 
had no more right to convert the stock of a mar- 
in customer than he had to convert the stock of 
feacacustoimer, * * *, Ihe conclusion ot the 
special master in this regard can be sustained only 


by invoking the purest kind of legal fiction * * *, 
Without discussing in detail the principles laid 
down in the Gorman and Duel cases, sipra, the ul- 
timate result is that the claimant must find physi- 
cally in existence either the precise certincaterones 
stock in kind, or the earmarked proceeds where 
there is liquidation, as in the case at bar, anda 
there are not enough shares to satisfy the particu- 
lar group of claimants, then such claimants are en- 
titled to their pro rata = re 


“Where claimants have failed to prove their 
claim to a pro rata of Ray Consolidated, such 
failure cannot enlarge the pro rata of those who 
have traced.” (Italics ours.) 


This court has cited with approval in re J. C. Wil- 
son, s#pra, in its decision in re Mason, 282 Ped. 202 
where it is said: 


“In the present case the marginal traders do not 
appear to have paid for their shares; all stocks 
were sold to pay the indebtedness to the pledgee, 
and the marginal stocks more than paid the 
amounts of such debt. Marginal traders, who may 
have desired to save themselves any loss, could 
have paid up the amount due on their purchases 
and demanded their stock, and thus put them- 
selves in a preferred class, on an equality with 
those who paid for the stock in full before bank- 
ruptcy. Such a position is discussed in re Wilson 
(D. C.) 252 Fed. 635, and was involved in Her 
lins’ Case, 241 U. S. 523, 36 Sup. Ct. 615, COME 
Ed. 1143, and generally the rule of decision is 
that, where stock certificates have been delivered 
to a broker as security for trades, but without au- 
thority to pledge, and where there 1s no trade pend- 
ing and the stock has been pledged by the broker, 
if the loan has been liquidated, and it has not been 
necessary to sell the stock in order to satisfy the 
debt for which it was pledged, the customer may 
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mecower., ce also in re Welutyre, 181 ed, 955, 
Peon lOh CC re tO insta Cran (0. C.) 117 
343.” 


In cases of this kind the first essential always is 
that the claimant shall be able to trace his securities, or 
the proceeds. If he is not able to do this then no re- 
lief can be granted and he can claim only as a general 
creditor, notwithstanding his wrongs may be great. 
Mites Schuyler vs. Littleneld, 252 U.S. 707 (58 L. 
ieciecO/), it is said: 


“Like all other persons similarly situated, they 
were under the burden of proving their title. If 
they were unable to carry the burden of identify- 
ing the fund as representing the proceeds of their 
Interborough stock, their claim must fail. If their 
evidence Jett the matter of identification im doubt, 
the doubt must be resolved in favor of the trustee, 
sino represents all of the creditors of Brown & 
Company, some of whom appear to have suffered 
im the same way. Like them, the appellants must 
foercimtted to the general fund.” 


imene Brown, 193 Fed. 24 (2nd Cir.), it is said: 


ee ceversaid ii te Miclntyre, Graces Appeal e3 
Fed. 96, 108 C. C. A. 543: ‘While the doctrine of 
foliowimg trust funds has been much extended in 
the modern decisions, there has never been a de- 
parture in the federal courts from the principle 
that there must be some identification of the prop- 
erty sought to be charged with the trust funds’.” 


tere {. ©. Wilson & Co., supra, it is said: 


“The logical procedure, it seems to me, is that 
the first requirement laid upon a claimant is to 
trace his stock, or its identifiable proceeds. If he 
fails in that regard, no matter how grievous the 
Mong. he becomes a general creditor.” 
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The same principle is recognized in this circuit in 
re Mason, 282 Fed. 202, where it said: 


“Under such circumstances the customer is en- 
titled to the shares or their proceeds when re- 
turned to the trustee if the loan has been paid by 
proceeds of other securities pledged therefor.” 


Here no money came into the hands of respondent 
as the result of the sale of any of the securities, to 
which claim is made, unless it was the securities of 
Theis and Lane. ‘The most that can be claimed by the 
other appellants is that they traced their securities into 
the hands of Hutton & Company, as of date August 
3, 1921, and that such securities were shortly there- 
after sold under the direction of the State Court Re- 
ceiver. ‘The proceeds, however, from the securities 
claimed by claimants, other than Theis and Lane, were 
being applied for the purpose of liquidating the in- 
debtedness to Hutton & Company. If there can be any 
pretention of a tracing of the securities by claimants 
other than Lane and Theis, the result must be that 
each and all of the customers of the Bankrupt who 
owned securities similar to those held at that time by 
Hutton & Company, and which the Bankrupt should 
have been holding for them, have to the same extent, 
as claimants traced and identified their securities, and 
claimants could in no event claim more than their 
proper share of the proceeds which remain after the 
liquidation of Hutton & Company’s claim. Expressed 
differently, they could not in any event claim more 
than that given by the order of the District Court from 
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which the appeal is prosecuted, viz., an application of 
securities owned by the Bankrupt, and to which cus- 
tomers had no right, first toward the liquidation of 
Hutton & Company’s claim. Each of the other securi- 
ties to contribute pro rata toward the satisfaction of 
the remainder of Hutton & Company’s claim. [ach of 
the customers to be entitled to reclaim from the 
Trustees the amount which remained as the proceeds 
from the sale of the security in which he was in- 
terested. If there were more than one claimant to 
such security, such claimants should in turn pro rate 
such balance derived from such security. ‘There is 
Heiter logic, nor equity, im a claim that the securi- 
ties owned by these other customers should be taken, 
and the securities in which claimants were interested 
should be left intact. Hutton & Company had a right 
to demand payment of its indebtedness, and to sell the 
securities for that purpose. [f claimants have any right 
to make any claim, it is only to such balance as may 
Rema aiter their stock, together with the others, have 
contributed toward the payment of the indebtedness, 
for which it all stood pledged. 


Some courts have gone to the extent of allowing a 
recovery on the theory of unjust enrichment. Such 
claim could not well be made here since claimants posi- 
tion was in no sense different from that of the other 
creditors of the Bankrupt, who held claims totaling 
ee 0os 27, all of which claimvs were the result of the 
wrongful acts of the Bankrupt in appropriating their 
property. However, the unjust enrichment theory 1s 
not recognized in this Circuit. 
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Spokane County ws. First Nat. Bank, 68 Fed. 
OO 

Columbia Digger Co. vs. Rector, 215 Fed. 618 
(OSG. 

Titlow vs. McCormick, 236 Fed. 209 (214); 

U. S. Nat. Bank of Centralia vs. City of Cen- 
tralia, 240 Fed. 93 (95); 

In re Morris Bros., 282 Fed. 670. 


For a very full discussion of this unjust enrichment 
question see in re J. C. Wilson & Co., 252 Pediees 
(640-642). 


The only theory on which any of the claimants other 
than Lane and Theis can have any relief in this pro- 
ceeding is the rule as announced in re Toole, 274 Fed. 
337, of co-suretyship, or joint-adventurers. The pur- 
port of that decision is that all of the customers of 
the Bankrupt whose securities were in the pledge with 
Hutton & Company, were joint-adventurers and were 
co-sureties for the payment of the indebtedness to 
Hutton & Company, so far as their securities with 
Hutton & Company were necessary for that purpose; 
that as such co-sureties their securities should be ap- 
plied pro rata toward the liquidation of the indebted- 
ness to Hutton & Company for which they stood 
pledged. ‘Thus it is said: 


“The principle is that where all are equally liable 
for the payment of a debt, all are bound equally to 
contribute to that purpose, so that if the stock of 
A, B and C is lawfully pledged for the payment of 
the debt of X, the stock of each is under the come 
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mon burden, and, if X sells the stock of A and B 
and leaves unsold the stock of C the latter must 
contribute to A and B the excess they have paid 
above their share. But if, on the other hand, the 
stock of A is lawfully pledged, while that of B and 
C is unlawfully pledged, there is no obligation on 
the part of B and C to contribute, for there is no 
common burden as between A on the one side, 
amc and Con the other.” (Italics ours.) 


Finally it is the theory of the claimants that their 
legal rights and equities are greater because certain of 
the customers of the Bankrupt, who were interested in 
certain of the securities held by Hutton & Company, on 
August 3, 1921, did not make a claim for their securi- 
ties, or the proceeds. Such a claim, in addition to being 
most inequitable, can have no support in reason. While 
respondent, as Trustee, had no higher title to any of 
these securities than did the Bankrupt, yet anyone who 
asserts his claim to such securities as against the 
Trustee, must succeed, if at all, on the strength of his 
own title and not on the weakness of the title of the 
Trustee. Further, since the securities in which these 
other customers were interested were converted with- 
out their authority, the customer had one of two reme- 
dies. He might, if he so elected, follow the proceeds and 
reclaim such proceeds, if he was able to successfully 
trace. If he pursued this course he would have no 
claim against the Bankrupt for the conversion, since he 
would have fully satisfied his claim. Or if he so de- 
sired, he might claim as against the Bankrupt, for 
the value of his converted securities. If he adopted 
this course, he would become a general creditor and 
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entitled to have his claim satisfied out of any prop- 
erty available for that purpose. Pursuing this course, 
however, would be a relinquishment to the Bankrupt, 
or its Trustees, of the proceeds realized from the 
securities so converted. In other words the Bank- 
rupt would become an involuntary purchaser, the cus- 
tomer being entitled to his demand for the value of 
the securities, and the title to the securities, or their 
proceeds vesting in the Bankrupt. In such a case 
the Bankrupt, or its Trustees, would acquire title 
through the customer, and not as the result of any 
ownership as of the date of conversion. Thus, if it 
should be argued in this case, that since these other 
customers elected not to claim a return of their Se 
curities, or the proceeds such proceeds should be 
theoretically used to pay Hutton & Company’s debt 
before any application should be made of the secur- 
ities of any of the claimants for that purpose, there 
are several quite apparent answers to such contention. 
In the first place, the title of the Trustee to such se- 
curities of the oiher customers did not exist as Gn ime 
date the sale was made by Hutton & Company, but 
has been acquired since, as the result of the election 
of the customer to claim as a general creditor. Fur- 
ther, to permit such a contention would enable claim- 
ants to recover, not on the strength of their own title, 
or their equities, but om the chance that some Oude 
customer similarly situated would forego his right 
and surrender his title. The legal and equitable right 
of claimants would not, therefore, be fixed by any 


certain standard, but would be determined according 
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to accident or chance. ‘That claimants can not claim 
except to the extent as shown by the order appealed 
from, and that their rights can not be enlarged, due 
to the fact that some other customer of the Bank- 
rupt has failed to make a claim for his securities, or 
the proceeds realized therefrom, is supported by the 
only Federal decisions which have passed upon such 
a question. As to the securities, or their proceeds, 
which are not reclaimed, they become a part of the 
general estate for distribution among general credi- 
LOIS: 


imere Pierson, 233 Fed. 519 (2nd Cir.), the Court 
says: 


“The fact that some of the long customers 
make no specific claim for stock in the surplus 
can not enlarge the rights of one who does.” 


In the same case, on rehearing, 238 Fed., 142 it is 
Said: 


“The decision of the Supreme Court in Duel 
eadtollins, 241 U. S. 523, 36 Sup. Ct 615, 60 
L. Ed. 1143, requires us to modify our opinion 
lately handed down, so as to direct that the court 
below permit the claimants Van Thyn, \'ries- 
lander, Levy and Quinn to recover their pro rata 
shares of the respective stocks on hand, but their 
shares must be ascertained by including in the cal- 
culation the shares of all long customers in the 
same position, whether they made claim for their 
shares in the stock on hand or not. That the 
shares of those who claim should be increased by 
the circumstance that other long customers made 
no claim would be inequitable. What would 
otherwise have gone to those customers should 
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go to the general creditors.” (Italics ours.) 


See also: 
imve J. C. Wilsomte Co., 252 Fed, 631itaa 
ain cs) 


In re Archer, Harvey & Company, 289 Fed. (D. 
C.) 267, the question received very careful considera- 
tion by Judge Rose. The court says: 


“In the case now at this bar, most, if novels 
the petitioners owed the bankrupts greater or 
less suns, and the securities in which they are now 
trying to assert rights were delivered to the bank- 
rupts or left with them to protect this indebted- 
ness. It does not appear that any of the peti- 
tioners gave the bankrupts any express authority 
to rehypothecate their securities, and any implied 
power to do so, was, of course, limited to the 
amount of the bankrupt’s advances to them. Any 
pledging beyond that amount was wrongful, as 
was any hypothecation at all of the securities 
owned of the persons who were not indebted to 
the bankrupts. Under the circumstances of this 
case, it seeins at once just and practically exped- 
ient to treat the petitioners whose securities were 
pledged for a greater amount than that for which 
the bankrupts had any right to burden them as 
being as to such excess, but as to that only, in the 
same class with those whose securities had been 
hypothecated, although they owed the bankrupts 
nothing. In re Wilson & Co., Goodman’s Claim 
(D. C.) 252 Fed. 631; in re Bolling, 147 fem 
786, affirmed in Kean vs. Dickitison, 152 Wea 
1022, 823 Ceca, 


“When the crash came, the bankrupts were 
short of various kinds of securities; that is to 
say, the sum of such securities in their box, plus 
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those pledged by them, was usually less than the 
total which their books showed belonged to their 
customers. For example, according to the bank- 
rupts’ book, A., B., C., and D. may have been 
each entitled to 100 shares of X stock. The bank- 
fupts, had mone of such in their box, but they 
did have 200 shares pledged on a loan to the K 
Bank. A. and B. have each filed petitions alleg- 
ing themselves to be the owners of 100 shares 
Giinat stock, and claiming mt. C. and Dy have 
done nothing other than to put in claims as gen- 
eral creditors, without setting up any title to any 
specific shares, although the time limited by order 
of the court or so doing has long since expired. 
ine linistee contends that A. and B, “are en- 
titled to but one-quarter each of the stock which 
in any sense survived Bankruptcy; that is to say, 
90 shares each, of rather to any surviving equity 
there may be therein after the payment of the 
sums due the pledgee. A. and B. answer that 
Memoir ethe purpose of this case, it be assumed 
that they each could claim but 50 shares held by 
ijespledeee, they are at all events clearly entitled 
to have any shares belonging to the bankrupts, 
or which, although not owned by the bankrupts, 
were rightfully pledged by the latter and in the 
hands of the pledgee, first applied to the payment 
of the debt before their stock can be called upon 
fomecomtribution. Im re Hollins & Co, 232 Fed. 
izwereo ©. CA. 316. If no one other than the 
bankrupts claim the 100 shares, which possibly 
or probably might have been claimed by C. and 
D., either those shares remain the Bankrupt’s 
property or were rightfully pledged by them, and 
must be first applied to the extinguishment of the 
bankrupt’s debt to the pledgee. As the accounts 
actually work out in this case, petitioners, who are 
in the situation of A. and B., are content to be 
dealt with upon the theory last stated without 
raising the question whether they are or are not 
entitled to assert that, there being 200 shares un- 
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claimed by others than themselves, and that being 
precisely the amount due them, they are entitled 
each to his 100 shares, or rather to the equity 
tinerein 


Proceeding further and after referring to in re 
Pearson, Supra., and in re J. C. Wilson & Co., Supra., 
the court says: 


“The practical importance of having a fixed 
and uniform rule in these cases is great. ‘There 
is more frequent occasion to apply it in New 
York than anywhere else. There is, therefore, 
more than the ordinary reason why a_ District 
Court should accept the view taken by the Cir- 
cuit Court of Appeals of another Circuit. Be- 
sides, much can be said for the essential fairness 
of the practice there prevailing.” (In New York, 
as the rule is announced ain re Pearson andiam 
re J. C. Wilson & Co.) “Under it, cach®claiimem 
gets all to which he is entitled. That something 
which might otherwise be taken for the exclu- 
sive use of a rival claimant actually goes to all 
the creditors is really to the advantage of the 
petitioner, in that it increases the fund upon 
which he will be entitled to go for a dividend 
for so much of his claim as is unsecured. It is 
true that he has the right, before his securities 
can be called upon to contribute to the debt for 
which they were pledged, to require the applica- 
tion to that pledge of everything which belonged 
to the bankrupt and which was pledged with the 
claimants. But is there not more of theory than 
substance in the assumption that the unclaimed 
property must be treated as if it had been the 
Bankrupt’s at bankruptcy merely because another 
customer in like class with petitioner does not, 
after bankruptcy, claim what such other was en- 
titled to? ‘there would seem to be nothing to 
be entitled to? ‘There would seem to be nothing 
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to recommend it, except a certain forma! logic, 
which it has or seems to have. Moreover, is 
there any reason why the courts should put a 
premium upon filing preferential claims’ When 
feicemtiey mist be respected: but, as a rule, are 
not the superior rights so asserted almost always 
fie result of accident or chanmeer In the lone 
run, would not as high a degree of equity be 
worked out, if all the customers of the bankrupt 
brokers shared equally in their assets, and that, 
too, with infinitely less of trouble, delay, and ex- 
pense. 


In stating the accounts in this case, each of the 
petitioners who has a claim for a portion of any 
security or for the surplus remaining after the 
payment of the debt for which it in common, with 
others has been pledged, must be treated as the 
owner of that proportion; but he is not to bene- 
fit by the fact that other persons, having equal 
rights with him to share in that security, have 
made no claim therefor. The proposition of the 
security or the equity therein to which such others 
are entitled, are to go to the bankruptcy trustce 
for the benefit of the general creditors, not be- 
cause at bankruptcy they were the property of 
the bankrupt, but because, after the bankruptcy, 
those to whom they belonged preferred to allow 
them to become a part of the property to be 
equally distributed among all the creditors.” 
(italics ours. ) 


The order made by the District Court, from which 
this appeal is prosecuted, is squarely in harmony with 
iieemercner, blaryey and Co., Supra. In every reé- 
spect such order so made is consistent with that deci- 
sion, likewise it is entirely consistent with in re ‘Toole, 
in re Pearson, in re Toole and in re J. C. Wilson & Co. 


@ieeadoption of any other rule could not be sus- 
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tained on any legal ground and would be most in- 
equitable. 


CLAMS Ni Sa BR 


Some reliance is placed by claimants, due to the fact, 
as they claim, that on January 23, 1923, an order was 
made by the Referee directing all having claims to 
the Hutton & Company fund, to appear and assert 
their claim. (Claimant’s Brief 6.) Respondent dis- 
putes that there was any proceeding taken before the 
Referee, which would in any respect enlarge claimant’s 
right, or restrict respondent’s right, or that any such 
attempt was made. Further at all hearings, involving 
the fund in controversy, the general creditors through 
the Trustee in Bankruptcy was before the referee as- 
serting their right to this fund. No matter what pro- 
ceedings may have been taken before the Referee, it 
is manifest that they could not be of a nature that 
would transfer to the claimants here property belong- 
ing to other customers of the Bankrupt. Claimants 
were not asserting ownership in the fund remaining 
with Hutton & Company, but were asserting owner- 
ship only to certain specific securities which they 
claimed were, on August 3, 1921, held by Hutton & 
Company. Any notice given, such as suggested by 
claimants, could only have the effect of adjudicating 
the right as to such specific securities in which claim- 
ants were interested, and any proceeds realized there- 
from. It would scarcely be claimed that it would have 


the effect of adjudicating title in claimant’s to cer- 
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iain securities, or their proceeds, to which they had 


mever, im fact, made claim. 


At page 10 and at other places in their brief, claim- 
ants urge that their securities were wrongfully pledged 
with Hutton & Company. If this is true, then it is 
likewise true as to the other customers of the Bank- 
rupt, whose securities were with Hutton & Company 
on August 3, 1921. However, claimant’s statement 
is not accurate. The securities were rightfully in 
pledge. The Bankrupt, was guiltv of a breach of con- 
tract, in that it was its duty upon payment being made 
for the securities in pledge, or upon the Bankrupt 
converting other securities of the customer, sufficient 
to turn the debit balance of such customer into a 
credit balance, to withdraw the securities of such cus- 
fomenetrom the pledge. All of the customers of the 
Bankrupt, whose securities were in the hands of Hut- 
ton & Company, were similarly situated. A similar 
Pueaci ot contract as to each of them existed, since 
any debit balance due from them to the Bankrupt 
had been changed into a credit baiance, either by pay- 
ment, or by conversion of other securities. As to none 
of the claimants, however, was there a wrongful 
pledge. At most there was a commission of a wrong 
through the conversion of other securities, and a fail- 
ure to perform its contract and in not withdrawing 
the securities rightfully pledged from Hutton & Com- 


pany. 


he decision in Skiff vs. Stoddard, 63 Conn. 216, 
and in re Mills, 110 N. Y. Supp. 314, have to do with 
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a wrongful appropriation of securities, under circum- 
stances which amounted to a larceny. ‘Thus in re 
Mills the securities were left with the broker for safe- 
keeping. She had no trade pending, and owed the 
brokers no money, and they never had any author- 
ity either express or implied to use her securities. ‘The 
Court says: “She owed them nothing, and they had 
no more right to pledge her stock as security for the 
loan, than they would have had to have taken money 
out of her pocket against her will. It was larceny 
of the stock and nothing else.” In re Mills follows 
the decision of the same court in Tompkins vs. Mor- 
ton Trust Company, 86 N. Y. Supp., 520, whichwlaen 
mentioned case is referred to by the second circuit 
in the decision in re McIntyre, 181 Fed. 955, where 
in considering Pippey’s appeal, the court held that 
Pippey had a right to reclaim his stock, which had 
been traced and was still in existence, and in the hands 
of the trustee, without being required to contribute 
in favor of others whose securities had been sold to 
satisfy the pledge. ‘The theory of the decision in re 
McIntyre was that when the broker pledged Pippey’s 
stock he was committing a larceny, and this feature 
is very carefully examined and considered in re J. C. 
Wilson & Co., 252 Fed. 631, and the decision very 
carefully interpreted as to the Pippey doctrine at pages 
636-640, where it is pointed out that the whole ques- 
tion turned upon whether the securities had been orig- 
mally pledged by the broker rightfully, or under cir- 
cumstances which amounted in effect to larceny. If 
originally pledged rightfully, he could not demand a 
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surrender of his securities which survived, without 
contributing in favor of those whose securities did 
not survive, and whose securities were used to pay 
the indebtedness for which all stood as collateral “the 
eeess they have paid above their share,” but if the 
securities were pledged under conditions which, in 
effect, amounted to larceny, he could not be required 
to contribute since there was no co-suretyship or co- 
adventure, as discussed in re Toole, 274, Fed. 337. 
Claimants have discussed and quoted from in re 
femmeseat pages 13 to 17 of their Brief. In re Ennis 
and all other Federal decisions, dealing with the ques- 
tion there discussed turned upon the question as to 
whether there was a pledge by the Bankrupt undcr 
conditions which amounted to a. larceny. ‘Thus it is 
said: 


“When a broker pledges as collateral to a loan 
at a bank, securities left with him for sate keep- 
ing or for sale, he is a wrongdoer from the out- 
set, and, while the bank may have the right to 
hold the securities, the claim of the owner upon 
the satisfaction of the Bank’s demand is of the 
highest equity.” 


The quotation above from in re Ennis is entirely 
in harmony with in re McIntyre, in re J. C. Wilson 
and Co., and deals with a condition that is not involved 
in the slightest in this case. ‘The securities of claim- 
ants were rightfully pledged. At most there was a 
wrongful action in permitting them to remain in the 
pledge, if the indebtedness due the Bankrupt had been 
paid. ‘There was no question of a larceny of the se- 
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curities, which as stated in re Ennis, in re McIntyre 
and in re J. C. Wilson & Co. and also in re Mills 


represent the highest character of equity. 


Claimants again at pages 20 and 21 of their brief 
refer to the alleged order made by the Referee at- 
tempting to bar other customers interested in the fund. 
We are in doubt as to just what claimant’s contention 
is. Surely they can not contend that any such order 
vested the ownership that existed in other customers 
in themselves. However that may be, the order which 
was made by the Referee, is the one which was re- 
versed by the District Court, and in that proceeding 
the general creditors were before the Referee through 
the Trustee in Bankruptcy protesting against the dis- 
sipation of the fund, which was in the Trustees” 
hands, and asserting ownership thereto as against 
claimants. In this situation, the language used by 
the court in re J. C. Wilson & Co., 252 Fed. 631 (6338 


Is Petlinent, iMeTelemine tOcliete ey clmntivines 


“As, however, those similarly situated with 
Pippey did not appeal, the Circuit Court of meas 
peals had no grievance before it on the part of 
those claimants. ‘The case was not like Matter 
of Pierson, 232 Fed. 519, 147 C. C. A. 405 amd 
238 Fed. 142, 151, C. C. A. 218, where the game 
eral creditors via the trustee were before the 
court, and the court held that the mere fact that 
certain customers (like Cochran) had not made 
a claim, could not serve to increase the shares of 
those who did claim. (Under Duel vs. Hollins, 
241 U. S., 523, 36 Sup. Ct. 615, 60 L. Ed. DIRS 
and to decrease the fund available for general 
creditors.” (Italics ours.) 
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Siaiiiants, m their brief (p. 31), Say: 


“This being true must we be forced to deliver 
to the trustee, who, as far as these proceedings 
is concerned, stands garbed as the wrongdoer, 


Whitehouse, the lion’s share of our property, 
ee sa 


This is a rather remarkable statement. It has 
been respondent’s understanding that he owed a duty 
to the general creditors to protect the estate, so far 
as possible, and uot to permit claims such as these 
to be asserted, where there was not the proper legal 
or equitable foundation therefor. It does not seem 
to respondent that he is a wrongdoer in opposing, 
practically all of the estate being diverted to claim- 
ants whose equities are not superior to that of prac- 
tically all other creditors of the Bankrupt. It has 
seemed to respondent that, these other customers of the 
Bankrupt, whose securities were held by Hutton & 
Company, should be entitled to some consideration, 
and they can receive no consideration except as gen- 
eral creditors. It has not seemed to the respondent 
that any equitable principle would permit the taking of 
such other customers’ property, and bestowing it upon 
claimants, and especially when such a course would 
result in depriving them of the dividends, which they 
are rightfully entitled to claim as general creditors. 

That claimants’ contention, as to the position oc- 
cupied by the Trustee, is unsound, appears clearly 
from the 1910 amendment to the Bankrupicy Act. 


This amendment to Section 47 is as follows: 
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“Such Trustees, as to all property in the cus- 
tody, or coming into the custody of the Bank- 
ruptcy Court shall be deemed vested with all the 
rights, remedies and powers of a creditor holding 


a lien by legal or equitable proceeding thereon; 
pe 


This court, in construing said Section 47, in Pacific 
state Bank vs. Coats, 205 Fed, 618) has saide 


“The ‘Trustee no longer stands in the shoes 
merely “of the /Bankiminie sean 


We submit that the order of the District Court, 
from which the appeal is prosecuted, is as favorable 
to claimants, as the law, and the principles of equity, 
will permit, and that the judgment of the District 
Court should in all respects be affirmed. 


Respectfully submitted, 


ko J. DANSON, 

JAMES AL WILITAMS, 

ROBERT W. DANSON, 
Attorneys for Respondent. 


